Par. 340
Part 13 Bankruptcy

340 Bankruptcy (7 CFR 762.143(a))

A
Overview Thelender must protect the guaranteed loan debt and all collateral securing the
loan in bankruptcy proceedings.

Lenders can apply to FSA to recover principa, interest, and certain expenseslost asa
result of bankruptcy proceedings.

341 Lender’'sResponsibilitiesin Bankruptcy Proceedings (7 CFR 762.148(a))

A

L ender Lenders must satisfy al requirements pertaining to a creditor in a bankruptcy
Responsibilities proceeding, including the procedures under Chapter 7 (Liquidation), Chapter 11

in Bankruptcy (Reorganization), Chapter 12 (Adjustment of Debts of a Family Farmer with Regular
Cases Annua Income), or Chapter 13 (Adjustment of Debts of an Individua with Regular

Income) of the Bankruptcy Code (Title 11 of the United States Code), whichever is
gpplicable. Lenders must ensure that avaid proof of claim is submitted; that collatera
securing the guaranteed loan is protected; and that dl rights of participation are
exercised or protected. Thelender’sresponsbilitiesinclude, but are not limited
to, the following requirements.

C Filingaproof of claim whererequired and all the necessary papers and
pleadings. If theloan includes FSA-1980-89, it must be included in the lender’s
proof of claim. See paragraph 288.

C Attending, and where necessary, participating in meetings of the creditors
and court proceedings.

Continued on the next page
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Par. 341

341 Lender’'sResponsbilitiesin Bankruptcy Proceedings (7 CFR 762.148(a)) (Continued)

A

Lender
Responsibilities
in Bankruptcy
Cases
(Continued)

2-12-99

C Protecting the collateral securing the guaranteed loan and resisting any

adver se changes that may be madeto the collateral. If the debtor remainsin
possession, the lender must monitor for any adverse changes that may be made to
the collaterd and resist those changes by legal action, repossession of the collaterd,
or other suitable means. If the trustee in bankruptcy has assumed jurisdiction over
the collaterd, the lender must cooperate with the trustee in the adminigtration of the
estate. Such cooperation, however, should not preclude the lender from opposing
actions of the trustee that do not advance the interests of the lender. The lender
should attend and observe any public sdles of collateral held by the trustee, and if
gppropriate submit aminimum bid.

Seeking a dismissal of the bankruptcy proceeding when the operation as
proposed by the borrower to the bankruptcy court isnot feasible.

Monitor confirmed plansunder chapters11, 12, and 13 of the bankruptcy
code to determine borrower compliance. If the borrower failsto comply, the
lender will seek a dismissal of the reorganization plan.

When per mitted by the bankruptcy code, requesting a modification of any
plan of reorganization if it appearsadditional recoveriesarelikely.

K eeping the Agency regularly informed in writing of all agpects of the
proceedings.

C Thelender will submit aregular default status report when the borrower
defaults and should inform FSA of al sgnificant steps in the bankruptcy
proceeding, including the dates and pertinent details concerning:

confirmation of the plan

effective date of the plan

date the plan is completed

failure of the debtor to comply with the plan
discharge of the debtor.

OO OO OO
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Par. 341
341 Lender’'sResponsbilitiesin Bankruptcy Proceedings (7 CFR 762.148(a)) (Continued)

A

Lender C Thelender shall submit a default statusreport when the borrower
Responsibilities defaults and every 60 days until the default isresolved or afinal loss
in Bankruptcy claim ispaid. Theinitial Default Status Report is sent to the local credit office
Cases immediately following the lender-borrower default meeting (see paragraph
(Continued) 313).

C Thedefault statusreport will be used to inform the Agency of the
bankruptcy filing, the reorganization plan confirmation date and
effective date, when the reor ganization plan is complete, and when the
borrower isnot in compliance with the reor ganization plan.

342 Lender’'sClaimsfor Expenses and Estimated L ossesin Reor ganization Bankruptcy
Proceedings (7 CFR 762.148)

A
Claimsfor Lenderswill be compensated for expenses and losses incurred as a result of a Chapter
Expensesin 11, 12, or 13 bankruptcy proceeding as follows:

Reor ganizations
C Lender’sin-house expenses, which are those expenses which would
normally beincurred for administration of the loan, including in-house
lawyers, are not covered by the guarantee.

C Expensespad by lendersto third parties will be compensated as follows.

C Expenses, such aslegal fees, and the cost of appraisalsincurred by the
lender asadirect result of the borrower's Chapter 11, 12, or 13
reor ganization, are covered under the guarantee, provided they are
reasonable, customary, and provide a demonstrated economic benefit to
thelender and the Agency and will be paid upon satisfactory claim by the
lender. Such expenses must be incurred following the filing of avoluntary
petition by the borrower, and must be incurred before discharge of the debtor.
Such third party costs must be reasonable and appropriate, and must be
documented in the lender'sfiles. Reasonable and gppropriate generdly will be
determined by the commercid standards and practices in that location, and
should be typica for the unguaranteed loans of the lender. Appraisa costs
sgnificantly higher than typica gppraisa codts for asmilar gpprasd in the same
part of the country by an appraiser of smilar experience, for example, might be
unreasonable.

Continued on the next page
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Par. 342

342 Lender’sClaimsfor Expensesand Estimated L ossesin Reor ganization Bankruptcy
Proceedings (7 CER 762.148) (Continued)

A

Claimsfor
Expensesin
Reor ganizations
(Continued)

B

Claimsfor
Estimated L osses
of Principal and
Interest in

Reor ganizations

2-28-01

*--Note: RD-449-30 isnot designed to include legal fees as part of aloss clam.
Legd feesincurred in areorganization should be combined with any
protective advances applicable and included in item 13 until RD-449-
30 is changed to include legal fees separately. To ensure proper
accounting of the daim, an explanatory memorandum should
accompany the loss clam when it is sent to the Finance Office. When
reviewing the ledger provided with aloss claim, it should be noted that
interest may accrue on protective advances, however, interest that
accrues on legd fees paid by the lender are not covered by the
Guarantee.--*

C Clamsfor expensesin reorganizations may be combined with dlamsfor
edtimated |losses of principa and interest or protective advances, but will not be
paid the lender before plan confirmetion.

Lenders may submit aclaim for losses of principa and interest sustained as aresult of a
reorganization plan in a bankruptcy reorganization proceeding.

¢ Clamsshould be submitted using RD-449-30 to the Authorized Agency Officid.
The Authorized Agency Officid shdl review the clam using FSA-1980-06 and
ether request modifications by the lender or forward the clam to SED with
recommendations and supporting documents as necessary.

C At confirmation, thelender may submit an estimated loss claim upon
confirmation of the reorganization plan in accordance with the following:
Theinitid esimated loss clam must include a copy of the confirmed bankruptcy
plan and amemorandum clearly indicating the plan confirmation date, the date the
plan isto go into effect, and any other rlevant information concerning the loan and
theloss clam, or such supporting documentation must be supplied immediately
following confirmation of the plan. Thelosswill be paid as of the plan effective date
with no additional interest accrual after that date.

C Theestimated lossclaim will cover the guaranteed per centage of the
principal and accrued interest written off, plus any allowable costsincurred
as of the effective date of the plan.

C Thelender will submit supporting documentation for the loss claim.

Continued on the next page
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Par. 342

342 Lender’'sClaimsfor Expensesand Estimated L ossesin Reor ganization Bankruptcy
Proceedings (7 CFR 762.148) (Continued)

B
Claimsfor

Estimated L osses

of Principal and
Interest in

Reor ganizations
(Continued)

C

Claimsfor
Estimated
Interest-Only
Lossesin

Reor ganizations

2-28-01

C

The estimated loss payment may berevised as consistent with a
cour t-approved reorganization plan.

C*--The estimated |oss clam may be revised after a court gpproved partiad

liquidation of the collateral. When this occurs, the revised claim will be based upon
the actua value received for the liquidated collateral aslong asthe lender made
every effort to ensure that maximum proceeds were received.--*

L enders may submit an estimated loss claim for interest only after confirmation
of the reorganization plan in accor dance with the following.

C

C

Claims should be submitted using RD-449-30 to the Authorized Agency Officid.

The interest-only estimated loss claim can be approved only after confirmation date
of the reorganization plan.

Theinitid interest-only estimated loss clam may include acdlaim for interest accrued
to the effective date of the reorganization plan (the date when the plan becomes
effective). Thisdate may be later than the date the plan is gpproved by the court,
the confirmation date. Thislosswill be paid as of the plan effective date with no
additiond interest accrud after that date.

If the lender has avariable rate that remains at or below the court-ordered rate
during the claim period, no loss dlaim may be submitted.

Subsequent claims for interest-only estimated losses covering 1-year periods
following the effective date of the reorganization plan may be submitted annudly,
and will be processed on the anniversary date of the effective date of the
reorganization plan or immediately theregfter.

Theloss claims may cover interest losses sustained as a result of court-
ordered, permanent interest rate reduction.

Theloss claimswill be processed annually on the anniversary date of the
effective date of the reorganization plan.

*--Note: Lossdamsmay aso be processed immediately following the payment due

date established in the reorganization plan and on that date annudly
theresfter.--*

Continued on the next page
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Par. 342

342 Lender’sClaimsfor Expensesand Estimated L ossesin Reor ganization Bankruptcy
Proceedings (7 CER 762.148) (Continued)

C

Claimsfor
Estimated

I nter est-Only
Lossesin

Reor ganizations
(Continued)

D

Claimsfor
Re'mbur sement
of Protective
Advancesin
Reor ganizations

E

Claimsfor Actual
Lossesin

Reor ganizations

F

Payment to
Holder in

Reor ganizations

2-28-01

C If theborrower performsunder thetermsof the reorganization plan, annual
interest reduction loss claimswill be submitted on or near the same date,
beyond the period of the reorganization plan.

Protective advances made and approved in accordance with 8§ 762.149 may be
included in an estimated loss claim associated with a reor ganization, if:

C they wereincurred in connection with the initiation of liquidation action prior
to bankruptcy filing

C theadvanceisrequired to providerepairs, insurance, etc. to protect the
collateral asa result of delaysin the case or failure of the borrower to
maintain the security.

*--Interest that accrues on protective advances will accrue only to the effective date of
the reorganization plan.--*

Oncethereorganization plan is complete, the lender will provide the Agency
with documentation of the actual loss sustained.

C If theactual loss sustained is greater than the estimated loss payment, the
lender may submit a revised estimated loss claim to obtain payment of the
additional amount owed by the Agency under the guarantee.

C Iftheactual lossislessthan theprior estimated loss, the lender will
reimbur sethe Agency for the over payment plusinterest at the note rate
from the date of the payment of the estimated loss.

I'n reorganization bankruptcy, if a holder makes demand upon the Agency, the
Agency will pay the holder interest to the plan’s effective date. Accruing
interest thereafter will be based upon the provisions of the reor ganization
*--plan. For lender and FSA responsibilities upon FSA repurchase, see
Subparagraph 376 B.--*
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Par. 343

343 Lender’'sClaimsfor Expensesand Estimated L ossesin Liquidation Bankruptcy Proceedings

(7 CFR 762.148)

A
Claimsfor
Expensesin
Liquidation

2-28-01

[7 CFR 762.148(b)] Reasonable and customary liquidation expenses may be
deducted from the proceeds of the collateral in liquidation bankruptcy cases *--
or in reorganization bankruptcy where the plan cadlsfor apartid liquidation of the
collaterd.--*

C

I n-house expenses are not consider ed reasonable and customary liquidation
expenses and may not be deducted from collateral proceeds.

[7 CFR 762.148(d)] Upon receipt of notification that a borrower hasfiled
for protection under Chapter 7 of the Bankruptcy Code, or upon
confirmation of a liquidation plan under Chapter 11, the lender must
proceed according to the liquidation procedures of thispart (Part 14).

If the property isabandoned by thetrustee, the lender will conduct the
liquidation according to § 762.149, and seek to redize vaue from the property.

Proceedsreceived from partial sale of collateral during bankruptcy may be
used by the lender to pay reasonable costs, such asfreight, labor and sales
commissions, associated with the partial sale. Reasonable use of proceeds
for this purpose must be documented with thefinal loss claim in accordance
with § 762.149(a)(Vi).

2-FLP Amend. 7 Page 13-7



Par. 344

344  FSA Responshilitiesin Bankruptcy Proceedings

A
Agency
Monitoring

B

Review of
Bankruptcy Loss
Claim

The Authorized Agency Officia must review the default status report, submitted by the
lender and periodicaly monitor the lender’ sfilesto ensure thet al necessary actions are
taken by the lender concerning a bankruptcy case. This review should include verifying
that the lender:

¢ filesproof of clam and dl necessary papers and pleadings concerning the case

¢ dtends and where necessary participates in meetings of the creditors and al court
proceedings

C seeksadequate protection of the collateral

C advisesthe Authorized Agency Officid of the status of the bankruptcy action

C requests modification or dismissa of any plan of reorganization if it appears that
additiond recoveries are likely or if the borrower failsto comply with the
requirements of the plan.

During a bankruptcy proceeding, the Authorized Agency Official must:

C determine the necessity of an independent gppraisa of collatera

C review documentation supporting loss clams, including expense dams, submitted
by the lender.

The Authorized Agency Officid must:

C review RD-449-30 submitted by the lender, for accuracy, to ensure that RD-449-
30 is coded correctly

C accept theloss claim or contact the lender to obtain revisions or additiona
information

¢ forward the claim to SED or its designee.

All loss daims must be gpproved by SED. Following gpprova, SED shdl forward
approved loss claims to the Finance Office.

345-354 (Reserved)
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